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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.

@

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section

109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.

(@)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

(C)

g srfieity wTirsry s srdfier -

For elaborate, detailed aryﬁ
authority, the appellant ny
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3N 3meer/ ORDER-IN-APPEAL

Brief Facts of the Case :-
This order arises on account of appeal filed by M/s. Ryan Worldwide Private
Limited, 264/ 1, GIDC, Phase-2, Vinzol, Vatva, Ahmedabad, Gujarat 382440 (hereafter

referred to as the ‘appellant)) against the Order-in-Original
No.01/WS0305/Supdt/DVS/2023-24 dated 02.11.2023 ((Order No.
7ZD2411239182630 passed in Form GST DRC-07 dated 08.11.2023 (in short
‘“mpugned order) passed by the Superintendent, CGST, Range-V, Division-III,
Ahmedabad South (in short ‘adjudicating authority’).

2. The appellant is Merchant Exporter exports the goods procured from
local market and registered with GSTN 24AAACJ3870GlZR. Advance
Authorization is issued to allow duty free import of input, which is physicaily
incorporated in export product (making normal allowance for wastage). In
addition, fuel, oil, catalyst which is consumed / utilized in the process of

production of export product, may also be allowed.

2.1 Specific intelligence was received that a number of exporters, including -
M/s. Ryan Worldwide Private Ltd.,, has fraudulently claiming refund of IGST
paid on the zero-rated export supplies even when the goods are exported
towards fulfillment of their export obligations, by filing shipping bill in the
manner as provided under Rule 96(1) of the CGST Rules, 2017. Rule 96(10) of
the CGST Rules, 2017 states that the person claiming refund of integrated tax
on export of goods or services should not have received the supplies against an
advance authorization, EPCG, EOUs, merchant exports etc. in terms of
Notification No0.79/2017-Customs dated 13 October 2017; Notification
No.78/2017-Customs dated 13 October 2017, Notification No. 48/20171 CT
dated 18.10.2017, No. 40/2017-CT (Rate) or No. 41/2017-1T(Rate) both dated
23.10.2017, as the case may be. Most of the exporters who had received
supplies against Advance Authorization are fraudulently claiming refund of
IGST paid on their zero-rated export supplies even when the goods are exported
towards fulfillment of their export obligation, by filing shipping bill in the
manner as provided under Rule 96(1) of the CGST Rules, 2017.

2.2 The appellant had procured imported raw materials from M/s. Jagson
Colorchem Ltd., who had imported these raw materials under Advance Licence
without payment of integrated tax. The Advance licences issued in the year E
2017 and 2018 were used for procurement of duty-free inputs of raw materials

by M/s. Jagson Colorchem Ltd., and supplied to the appellant. Accordingly, the
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appellant has applied and received refunid of IGST worth Rs. 12,97,174/-.
Refund was credited to their account during the period from July2017 to
June’2023. It therefore appeared that under the provisions of Rule 96(10) o.
CGST Rules, 2017 as amended, they were not eligible for refund of IGST paid
on export of final product which was manufactured out of raw material
imported availing the benefits of Exemption Notification No.79 /2017-Vustoms
dated 13.10.2017 without payment of IGST. Therefore, the appellant was not
eligible to utilize the ITC for payment of IGST and claim the refund of IGST as
explained above, during.the period from July’2017 to June 2023. In the
meanwhile, the appellant paid Rs.4,84,920/-, vide DRC-03 dated 12.07.2023,
the Refund of IGST émount pertaining to Shipping Bill No. 9344444 dated
04.12.2018. Thus the refund of integrated tax claims was in contravention of
rule 96 (10) of the CGST Rules, 2017 and for that they are liable to recovered
the ITC amounting to Rs. 12,97,174/- under Section 74(9) of the CGST Tax
Act, 2017 read with Section 20 of the IGST Act 2017 along with interest under
Section 50(1) of the CGST 2017 and SGST Act, 2017 read with section 20 of the
IGST Act, 2017 and penalty under Section 74(1) of the CGST Tax Act, 2017.

3. Therefore, a show cause notice No. 55/2023-24 dated 24.07.2023 was
issued to the ‘appeliant’. Thereafter, impugned order dated 02.11.2023 was
issued to the ‘appellant’ and confirm the demand of (IGST (refund) amounting

Rs. 8,12,254/-, (12,97,174 - 4,84,920) and appropriate the amount of Rs.

A

‘).
> ] A 920/-, as paid vide DRC-03 dtd. 12.07.2023. However, the appellant has

<

3

ytepaid the remaining demand of Rs. 8,12,254/- (Rs. 12,97,174 minus Rs.

)
,;8?2}&20) alongwith interest and penalty, accordingly impugned order has been
e

i
S
tied on the following grounds:

that import under Advance license and export with payment of IGST for
IGST refund is equal to avail double benefit. Hence, The Provision under
rule 96(10) of the CGST Rules, 2017 is brought to prevent exporters from
availing of the IGST exemption and subsequently. refunding IGST for
exports that lead to the liquidation of unrelated ITC;

- the mechanism to get IGST refund on filing of Shipping Bill is meant for
speedy and hassle-free refund process for the exporter to ease of doing
business, which has been exploited to get double benefit by some
exporters. If there is a loophole in any system, even then it does not permit
any one to get illegal benefit from that loophole;

- Since the Hon'ble High Court has ordered that in effect, Notification No
39/2018, dated 4th September, 2018 shall remain in force as amended by
the Notification No. 54/2018 by substituting sub-rule (10) of Rule 96 of
CGST Rules, with retrospective effect from 23rd October, 2017, it naturally

Sfollows that person: claiming refund of integrated tax paid on export of
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goods should not have received ( supplies on which the benefit of Advance
Authorization is taken. In the present case the Noticee has availed the
benefit of Advance Authorization scheme and hence, the refund of Rs
12,97,174/-, was not admissible and requires to be demanded;

Since the fact of receiving inputs under Advance Authorization, an
consequent ineligibility from claiming IGST refund are known t.o the Noticee
and yet in the anonymity of online processing of refund claims which is
automatic in nature the Noticee has claimed refund which amounted to
suppression of facts and at the same time, wilful mis-statement also.
Further, it was possible to import under Advance Authorization by claiming
exemption of only the Customs duties and IGSI could have been paid in
which the exporter would be eligible for refund of IGST;

a mere indication of "Advance Authorization” in the Shipping Bill would
not be a sufficient disclosure, unless it has been specifically indicated that
IGST exemption was claimed while importing inputs under Advance

Authorization. Such a submission was not mentioned in the export

| documents therefore, tantamount to suppression of facts;

they have willfully and purposely filed erroneous refund claim and availed
refund of IGST with the sole intention to encash their accumulated Input
Tax Credit which they were otherwise prohibited in GST law. Despite
having knowledge that the refund of IGST paid on export of goods is
subject to the conditions as laid down in Rule 96(10) of the CGST Rules,
2017;

Since, Section 74 is invoked for the demaﬁd which is found to be just and
proper, I conclude that they are liable for penalty, equivalent to the tax
demanded, in terms of Section 74(1) read with Section 122(2)(b) of the
Central GST Act, 2017. Further, the Noticee is also liable to pay the
interest leviable, in terms of Section 50 of the CGST Act, 2017.

4. Being aggrieved with the impugned order the appellant preferred appeal
for the remaining demand of Rs. 8,12,254/- (Rs. 12,97,174 minus Rs.
4,84,920) alongwith interest and penalty portion of the order before the

appellate authority on 25.01.2024 on the following grounds:-

- The impugned order is vague, non-speaking and has been passed
without dealing with the submissions made by the Appellant;

- the Hon’ble High Court in Para 8.10 of the order notes that
Notification No. 54/2018 is made applicable retrospectively from the date
when Rule 96(10) of the CGST Rules came into force and not with effeczf

from 234 October, 2017 as was amended in the previous Notifications;
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- that the authority has not withheld any refund of the appellant since
the authority did not find any violation of GST taw in the refund
application i.e., Shipping Bill filed for the period concerned. Therefore, the
authority cannot demand refund without challenging the refund claimed
vide shipping bills filed, even though there is a power given in the GST
provision under Rule 96(4);

- that Appellant is duly entitled for refund in terms of Rule 96A of
CGST rules, for refund of accumulated ITC, in case if goods were exported
without payment of tax, under Bond/LUT. Thus, demand to that extent is
not sustainable being “Revenue Neutral", as Appellant is duly entitled for
refund under Rule 96A of CGST Rules; ‘ A

that Without prejudice to other submissions, it is submitted that demand of
IGST for the period Prior to 09.10.2018 is not sustainable, as Notification
No. 54/2018-CT, is effective from 09.10.2018 and not from 23.10.2017.
Therefore, for the period 09.10.2018 till 05.12.2018, Appellant has availed
the refund of IGST of Rs. 4,84,920/ - only, in violation of Rule 96(10);

that Notification Number 54/2018 CT dated 9.10.2018 has specific
effective date for implementation as the date of publication in Official
Gazette which is 09.10.2018. Thus Notification 54/2018 would not be
retrospective effective, and therefore demand for the period prior to
09.10.201 8 would not be sustainable in law;

. that effect of changes in Notifications for Rule 96(10) of CGST Rules,
2017, has also been revalidated by Circular No. 125/44/2019-GST, dated
18.11.2019, wherein vide Para No. 52, CBIC has clarified that “The net
effect of these changes is that any exporter who himself/ herself imported
any inputs/capital goods in terms of notification Nos. 78/2017-Customs
and 79/2017-Customs both dated 13.10.2017, before the issuance of the
notification No. 54/2018 - Central Tax dated 09. 10.2018, shall be eligible
to claim refund of the Integrated tax paid on exports.”;

that Circulars and Notifications issued under GST, are binding upon
the revenue authorities. Therefore, the demand proposed of IGST refund of
Rs. 12,97,174/-, in the impugned notice DRC-01, in contrary to the
Circular No. 125/44/2019-GST, dated 18.11.2019, and Notification No.,
54/2018-Central tax, dated 9th October 2018, is Void-ab-lnitio and
therefore, liable to be set aside;
that No suppression of facts from the department, thus demand under ‘
Section 74 of CGST Act, 2017, is not sustainable in the present case.
In the summary of DRC-07 uploaded by the proper officer, the authority
has confirmed the total disputed amount of tax of Rs.12,97,174/- without
mentioned any appropriation of amount of tax paid Rs. 4,84,920/- vide




GAPPL/ADC/GSTP/ 1425/2024

DRC-03 dated 12.07.2023, inspite of letter dated 28.03.2024 submitted to
the jurisdictional Superintendent.
Pre-deposit of 10% of the disputed amount ie. I 0% of Rs.12,97,174/-
works out to Rs.1,29,717/- only. As the proper officer had not
appropriated the amount already paid in the DRC-07, the portal was not
accepting their appeal. Due to which they had to pay another sum of
Rs.1,29,717/- in order to file the appeal online.

that Interest is not applicable in the present case, as Appellant is .
duly eligible to claim refund in terms of Rule 89(4) of CGST Rules, 2017, if
export is made under Bond/LUT, without payment of IGST, instead of
export of goods with payment of IGST;
In view of the above the appellant pray that the order passed by the
learned assessing authority dated 02.11.2023 may please be set aside or
modified.
The appellant vide their additional subrﬁissions dated 02.05.2024 had
furnished summary of amendments made in Rule 96(10) and stated that
for the period prior to 09.10.2018, Recovery of Refund amounting to
Rs.8,12,254/- is not sustainable as Appellants are not hit by any of the
conditions of Rule 96(10) of CGST Rules.
That their Supplier i.e., M/s. Jagson Colourchem Ltd., has availed the
benefit of Notfn.No.79/2017 dated 13.10.2017 on import of goods without
payment of IGST and not the appellant. Benefits of exemption under :
notification No.79/2017-Cus is claimed by supplier on import of Raw
material. '
That the appellant purchased goods such as reactive chemicals fitted with
fuel, oil, catalyst from registered domestic supply on which full GST at
applicable rates iuas charged by the supplier M/s. Jagson Colorchem and
exporting the same on payment of IGST.
That in present case, their supplier has not availed benefit of above
notifications on supplies made to appellants. There is no dispute that
Jagson has not availed benefit of AA on the supplies made to appellants.
In fact, Notfn. No.79/2017-Cus cannot be claimed on outward supplies/i. e
on the supplies made of Appellants.
That the demand for the period from 23.10.2017 to 23.01.2018, benefit of
exemption under notification No.79/2017-CT could not be invoked and .
was not bar for availing refund of IGST on exports. There was no |
restriction in Rule 96 during period from 23.10.2017 to 23.01.2018 with
regards to availment of benefit of Notification No.79/2017-Cus.
That there were only three exemptioned were under the category of
restrictions for availing refund of IGST paid on exports. Refund of IGST for

said period is correct as availment of exemption notification No.79/2017-

-
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Cus was not mentioned in one of the category of restrictions. Thus demand
of IGST refund is not sustainable for the said period as availing exemption
under Notification No.79/2017-Cus has no impact of claim of IGST refuna
on exports during the period from 23.10.2017 to 23.01.2018.

PERSONAL HEARING .

5. Personal hearing in the matter was held on 30.04.2024, wherein Ms.
Madhu Jain, Advocate appeared before me as authorized representative on
behalf of the appellant. It is submitted that they have procured the goods
exported by them from M/s. Jagson Colorchem Ltd., on payment of tax,
therefore as per Notification No.54/2018 CT, they are entitled for refund under
Section 54 on IGST paid on exported goods. She further reiterated the written
submission and requested to allow éppeal. That she will file additional
submissions within a week’s time and no further personal hearing is required.
Additional submission dated 02.05.2024 received from the appellant and duly

incorporated in the grounds of appeal above.

Discussion and Findings :

6). I have carefully gone through the impugned order and the reply

# %fu‘:"’%@ submitted by the appellant and the documents / records in the matter and
‘8/1\55’ aéét]?erefore I proceed to adjudicate the said demand. The appellant is Merchant
g% ;“g Txporter, exporting the goods procured from local market. The appellant had
\%%f" ,95 7, /rocured imported raw materials from M/s. Jagson Colorchem Ltd., who had

imported these raw materials under Advance Licence without payment of
integrated tax. The Advance licences issued in the year 2017 and 2018 were
used for procurement of duty-free inputs of raw materials by M/s. Jagson
Colorchem Ltd., and supplied to the appellant. As per the specific intelligence it
was revealed that the appellant had availed the refund of IGST paid on Zero
Rated Supplies after availing benefit of Notification no. 79/2017-Customs
dated 13.10.2017 for the exports affected during July 2017 to June 2023.
Whereas, in terms of Rule 96(10) of the Central Goods and Service Tax Rules,
2017 the taxpayer availing refund of IGST paid on Zero rated Outward Supplies
should not have availed the benefit of Notification no. 79/2017- Customs dated
13.10.2017.

6(i). In this connection, I refer Rule 96(10) of CGST Rules that was
substituted on 04.09.2018 with retrospective effect frorﬁ 23.10.2017. Rule
96(10) as substituted on 04.09.2018 (with retrospective effect from 23.10.2017)

and further amended on 09.10.2018 reads as follows:-

" (10)The persons claiming refund of integrated tax paid on exports of

goods or services should not have-
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(a) - received supplies on which the benefit of the Government of India,
Ministry of Finance notification No. 48/201 7-Central Tax, dated the 18th
October, 2017, published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (1), vide number GS.R 1305 (E), dated the 18th
October, 2017 except so far it relates to receipt of capital goods by such
person against Export Promotion Capital Goods Scheme [Deemed Exports]
or notification No. 40/2017-Central Tax (Rate), dated the 23rd October,
2017, published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i), vide number G.S.R 1320(E), dated the 23rd October, 2017
[0.1 % scheme/ or notification No. 41/2017-Integ- rated Tax (Rate), dated
the 23rd October, 2017, published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i), vide number G.S.R 1321(E), dated the
23rd October, 2017 (0.1 % scheme) has been availed; or

(b) availed the benefit under notification No. 78/2017-Customs,
dated the 13th October, 2017, published in the Gazette of Indiaq,
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R
1272 (E), dated the 13th October, 2017 or notification No. 79/2017-
Customs, dated the 13th October, 2017, published in the Gazette of
India, Extraordinary, Part II, Section 3, Sub-section (i), vide number
G.S.R 1299 (E), dated the 13th October, 2017 except so far it relates to

receipt of capital goods by such person against Export Promotion

Capital Goods Scheme.]

6(ii). It is observed that Rule 96(10) of CGST Rules Wasv substituted on
04.09.2018 with retrbspective effect from 23.10.2017. The amendment made
under Notification No.16/2020- Central Tax dated 23.03.2020 was made
effective from 23.10.2017 wherein the option for claiming refund in terms of
clause (b) of sub-rule (10) to Rules 96 of the CGST Rules is restricted to those
exporters who avail the exemption of BCD only and have paid IGST on the
Inputs, at the time of import. The effective date has been given as 23.10.2017
which is made retrospective, though the Explanation was inserted in the
notification only on 23.03.2020. In the instant case I find that all the invoices
on which appellant had claimed IGST refund are after the date of 23.10.2017,

hence not eligible for IGST refund as per refund rules 2017.

7. The Hon’ble High Court of Gujarat, in SCA No.15833 of 2018 in the case
of Cosmo Films Ltd Vs Union of India and 3 other(s), in para 8.15, has held
that-

“Recently, vide Notification No.16/2020-CT dated 23.03.2020 an amendment
has been made by inserting following explanation to Rule 96(10) of CGST
Rules, 2017 as amended (with retrospe.ctive effect from 23.10.2017)




GAPPL/ADC/GSTP/ 1425/2024

“Explanation.- For the purpose of this sub-rule, the benefit of the
notifications mentioned therein shall not be considered to have been availed
only where the registered person has paid Integrated Goods and Services Ta
and Compensation Cess on inputs and has availed exemption of only Basic
Customs Duty (BCD) under the said notifications.”

By virtue of the above amendment, the option of claiming refund under option
as per clause (b) is not restricted to the Exporters who only avails BCD
exemptions and pays IGST on the raw materials thereby exporters who wants
to claim refund under second option can switch over now. The amendment is
made retrospectively thereby avoiding the anomaly during the intervention

period and exporters who already claimed refund under second option need to

payback IGST along with interest and avail ITC.”

7(i).  In view of the above, I find that when exemption of IGST is being availed
on the goods imported under Advance Authorization, as no IGST is paid on the
imported goods, there is no question of taking credif either. Therefore, the
IGST, which is being paid on the goods exported towards discharge of export
obligation under the respective scheme, is on account of the accumulated input
tax credit (ITC) that has accrued on account of procurement of other input

materials, Capital Goods & services. However, refund of such IGST paid on the

20,

o goids exported is not admissible since by doing so, the said notice has availed
&@\neflt of exemption of IGST on imported goods, and at the same time

the aforementioned Customs notifications is contrary to the provisions of law.
This is to ensure that the exporter does not utilise the Input Tax Credit availed
on other domestic supplies received for making the payment of integrated tax

on export of goods.

8. The appellant in their additional submission dated 02.05.2024 had
stated that they had not availed the benefit of Notfn.No.79/2017-Cus dated
13.10.2017, however their supplier M/s. Jagson Colourchem Ltd., had availed
the benefit of the said notification. The contention of the appellant 'is
unacceptable has the they were in receipt of the supplies of raw material from
M/s.Jagson Colourchem Ltd., which is as equal to availing the benefits of
Notfn.No.79/2017-Cus dated 13.10.2017 as their export product has been

processed by utilizing these raw materials.

8.1 Further, it has been contended that the appellants purchased goods
such as reactive chemicals fitted with fuel, oil, catalyst from regd. Domestic
dealers on which full GST of applicable rates was charged by the supplier M/s.
Jagson Colorchem and exporting the same on payment of IGST. Under Advance

Authorisation scheme even the fuel, oil, catalyst which is consumed / utilized
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in the process of production of export product, is also allowed. No supporting

documents to vouch their contentions has been provided by the appellant.

9. In the instant case the appellant had claimed IGST refund of Rs.
12,97,174/- which has been taken into account for this demand in terms of
Notification No.16/2020-CT dated 23.03.2020. Therefore, the appellant is not
eligible to the refund claim on which they have not paid IGST during the time of
procurement of raw material. The amount of erroneously taken refund is Rs.
8,12,254/- and the same is required to be reversed/paid back along with

applicable interest and penalty.

10. Further, considering the facts of the present case and the
evidences produced by the appellant, the case laws relied upon by the
appellant would not be applicable in the present case. In the instant case none
of the case laws relied upon are on Rule 96(10) of the CGST Rules and
therefore not

relevant. Hence, the contention of the appellant is not legally sustainable as

~ @ 8L existing provisions of law.

vigY,
oy
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fth the provisions of Section 20 of the IGST Act and penalty of Rs.
12,97,174 /- under the provisions of Sections 74 of the CGST Act and Section
20 of the IGST Act. However, appellant has paid the amount of Rs. 4,84,920/-
vide DRC-03 dated 12.07.2023, hence they are liable to pay interest from the
refund sanctioned date to refund reversal date i.e. till 12.07.2023 on the said
amount. Further it is observed that the appellant has paid the amount of Rs.
4,84,920/- vide DRC-03 dated 12.07.2023/- before the issuance of SCN,
however they have not paid the interest and penalty under the provisions of
Section 74(5) of the CGST Act, 2017, therefore they are liable to pay penalty
under the provisions of Sections 74 of the CGST Act and Section 20 of the IGST

Act on the said amount also.

12. In view of the above discussions, I do not find any infirmity in the
impugned order passed by the adjudicating authority. Accordingly, I find that
the impugned order of the adjudicating authority is legal and proper and hence
upheld.
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The appeal filed by the ‘Appellant’ stand disposed off in above terms.
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By R.P.A.D.

To,

M/s. Ryan Worldwide Private Ltd.,
264 /1, GIDC, Phase-2, Vinzol, Vatva
Ahmedabad, Gujarat -382440.

Copy to:

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

The Commissioner, CGST & C. Ex., Ahmedabad South.

The Dy./Assistant Commissioner (RRA), CGST, Ahmedabad South.
The Dy./Asstt. Commissioner, CGST, Division-III, Ahmedabad South.
The Range Superintendent, CGST, Range-V, Dn.III, Ahmedabad South.
. _The Superintendent (Systems), CGST Appeals, Ahmedabad.
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